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Specific Performance — Agreement to Adopt Child and Give it a 
Share of Adopted Father's Property.— An action for specific perform- 
ance of an alleged agreement between the father of the child and its maternal 
grandfather, by which it was agreed that the grandfather should adopt the 
child and give it a one-fourth interest in his estate. Held, that the alleged 
adopted daughter could not, after the death of her grandfather, who gave his 
property to his wife, maintain an action for specific performance of the con- 
tract, and to have the will declared void, as against her alleged one -fourth 
interest. Mahaney v. Carr, et al. (1903), — N. Y. — 67 N. E. Rep. 903. 

By the weight of authority, "A person may make a valid agreement, 
binding himself legally to make a particular disposition of his property by 
last will and testament," and a court of equity will decree specific perform- 
ance of such an agreement. Pdrsell v. Stryker, 41 N. Y. 480; Gumpton v. 
Guntpton, 47 Mo. 37; Wright v. Wright, 99 Mich. 170, 23 h. R. A. 196; 
Shahan v. Swan, 48 Ohio St. 25. But the "contract must be definite and 
certain, and the remedy asked for must not be harsh and oppressive, or 
unjust to innocent third parties, or against public policy." Owens v. 
McNally 113 Cal. 444, 33 L. R. A. 369; Ackerman v. Acketman, 24 N. J. 
Eq. 587 ; Winne v. Winne, 166 N. Y. 263. The California case holds it is 
against public policy to exclude wife or child. This is the chief distinction, 
between the present case and the earlier New York case of Winne v. Winne, 
in which there was neither wife nor child. This, perhaps explains the appar- 
ent conflict between these two cases. 

Torts — Action Against the Maker of a Chattel by One not a Party 
to the Contract of Purchase, for Personal Injury Due to the 
Defective Condition of Such Chattel. — A complaint alleging that defend- 
ants manufactured, sold, and delivered to one P, under the name of "cham- 
pagne cider," a dangerous explosive, knowing it to be such, without warn- 
ing P of its dangerous character, or placing upon the bottle containing it 
anything to indicate that it was a dangerous explosive, and that the plain- 
tiff, while in the employ of P, and engaged in his duties as such, was, with- 
out' fault on his part, injured by the explosion of the substance, states a cause 
of action,— Weiser v. Holzman (1903), —Wash. — 73 Pac. Rep. 797. 

The opinion by Fullerton, J. relies on Thomas v. Winchester, 6 N.Y. 397, 
57 Am. Dec. 455; Wellington v. Downer Karosene Oil Co., 104 Mass. 64; 
Lewis v. Terry, 111 Cal. 39, 52 Am. St. R. 146, 31 L. R. A. 220, 43 Pac. 398; 
Blood Balm Co. v. Cooper, 83 Ga. 457, 20 Am. St. R. 324, 5 L. R. A. 612, 10 
S. E. 118; Schubert v. J. B. Clark Co., 49 Minn. 331, 32 Am. St. R. 559, 15 
L. R. A. 818, 51 N. W. 1103; Bishop v. Weber, 139 Mass. 411, 52 Am. R. 715, 
IN. E. 154; Ellis v. McKean, 79 Pa. 493; Shearman & Redfield on Neg- 
ligence, 5th ed., \ 117; 12 Am. and Eng. Enc. of Law, 2nd ed., p. 508, 
Subd. 6. 

On the other hand, in another case the defendant sold to P, an engine for 
use in his business, supplied with a prismatic valve, with the consent of P, 
instead of a telescopic valve provided for by the specifications; the valve fur- 
nished was of a patttern extensively used, but the evidence tended to show 
that instead of working freely, it had a binding tendency, due to its construc- 
tion and uneven expansion when heated, and was unsafe to use. In the 
opinion of the experts called, the sticking or binding of this valve, caused a 
pulling force to be exerted by the attaching rods upon the "inertia governor," 
thus exerting an undue strain upon a tension spring and breaking a defective 
bolt, whereby the governor struck the stops upon the rim of the fly-wheel 
causing it suddenly to fly into pieces, one of which struck and fatally injured 
plaintiff's intestate, who was then employed by P as assistant engineer in and 



236 MICHIGAN LA W RE VIE W 

about the engine. The engine had been in operation some two weeks or more, 
and after the accident was operated with the same valve for several months 
without dangerous results. Held, by Day, C. J., that the court below prop- 
erly directed a verdict for the defendant, on the ground "that the proof was 
insufficient to show that the engine equipped with such a valve, was immin- 
ently dangerous, so as to render defendant liable for intestate's death." 
Marquardtv. Ball Engine Co. (1903), 122 Fed. Rep. 374. 

The court relies upon Savings Bank v. Ward, 100 U. S. 195, 25 h. ed. 621 ; 
Loseev. Clute, 51 N. Y. 494, 10 Am. R. 638; Bragdon v. Perkins Campbell 
Co., 87 Fed. R. 109, 30 C. C. A. 567. and distinguishes Thomasv. Winchester 
supra, and considers the statement of the rule by the Master of the Rolls in 
Heaven v. Pender, 11 Q. B. Div. 503, to be incorrect. 

Neither of the courts in the foregoing cases enters into a discussion of 
principles and authorities with anything like the fulness of the decision of 
Huset v. Case Threshing Machine Co., (C. C. A.) 120 Fed. 865, 2 Michigan 
Law Review, 151, though they apply the rules there set forth. 

A valuable discussion of the principles involved in such cases is to be 
found in Mr. C. B. Labbatt's article "Negligence in Relation to Priority of 
Contract,'" in 16 Law Quarterly Review, p. 168. 

Torts— Death by Wrongful Act — Right of a Posthumous Child to 
Sue. — A statute of California provides that an action for death by wrongful 
act may be brought by either the heirs or the personal representatives of the 
deceased. A widow, suing as heir, recovered judgment for the wrongful 
killing of her husband. Held, judgment was a bar to a subsequent action for 
the same wrong, brought by a child who was afterward born to her, butwho, 
at the time of the judgment, was en ventre sa mere. Daubert v. Western 
Meat Co. (1903),— Cal. — , 73Pac. Rep. 244. 

The majority of the court, in rendering this decision, seem to have been 
influenced more by the apparent hardship to the defendant in having to 
respond to two judgments for the same wrong, than by the logic of the case. 
A California statute provides that a child en ventre sa mere shall be con- 
sidered as in esse whenever such a supposition would be for its benefit. 
Beatty, C. J., in a dissenting opinion, points out that, logically, the decision 
of the majority would deny an action to a child in being where, without fraud 
or laches, he should fail to join with his mother in a former suit. He further 
maintains that the fraud of the mother in concealing the fact that there was 
another heir legally in existence, should not be imputed to the child, but 
that, if anydamagewas occasioned thereby, she should respond to the defend- 
ant therefor. A case very similar in its facts came before the Supreme 
Court of Texas, and it was held, in the absence of a statute declaring a child 
en ventre sa mere, to be legally in existence, that a recovery by the mother 
would not bar an action by the child. Nelson v. Galveston H. & S. A. Ry. 
Co., 78 Tex. 621, 14 S, W. Rep. 1021, 11 L,. R. A. 391, 22 Am. St. Rep. 81. 
The late case of Galveston, H. & S, A. Ry. Co. v. Contreras (1903), — Tex. 
Civ. App. — , 72 S. W, Rep. 1051, is to the same effect. 

Torts — Wife's Right of Action for Alienation of Husband's Affec- 
tions. — Plaintiff alleges that through the enticement and influence of defend- 
ant the love and affection of her husband for her have been destroyed ; that 
he has deserted her ; and that she has suffered greatly from the loss of his 
society and support. On demurrer to the declaration, Held, such an action 
could not be maintained. Hodge v. Wetzler (1903), — N. J. L. — , 55 Atl. 
Rep. 49. 



